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Case No: 3KH000905
IN THE COUNTY COURT SITTING AT KINGSTON-UPON-HULL
Date: 4th February 2016 
Before :

District Judge I Besford
- - - - - - - - - - - - - - - - - - - - -

Between :

	
	Alina Budana
	Claimant

	
	- and -
	

	
	The Leeds Teaching Hospitals NHS Trust
	Defendant


- - - - - - - - - - - - - - - - - - - - -

- - - - - - - - - - - - - - - - - - - - -

Mr B Williams QC (instructed by Neil Hudgell) for the Claimant
Mr R Mallalieu (instructed by Acumension) for the Defendant
Hearing date: 14th September 2015
- - - - - - - - - - - - - - - - - - - - -

District Judge I Besford : 

History

1. On 6th November 2011 the claimant whilst attending the defendant's Hospital, tripped and fell sustaining ligament damage. At the time, the claimant was heavily pregnant. The cause of the claimant's trip was an area of defective pavement within the control of the defendant.

2. The claimant instructed Baker Rees (BR) to pursue a claim for damages. BR entered into a conditional fee agreement (CFA) with a 100% success fee on the 2nd December 2012. Thereafter they acted on behalf of the Claimant.

3. On the 22nd March 2013 BR wrote to the claimant explaining that they were leaving the personal injury market and had arranged for Neil Hudgell Limited (NH) to take over conduct of her claim.

4. On the 25th March 2013 BR assigned a number of personal injury claims and associated CFA agreements, including this one to NH through a 'Master' deed. The 'Master' deed refers to a transfer agreement relating to the sale and purchase of legal services. It is assumed that the assignment was for value. 

5. The Deed purports to:

a) Transfer by assignment, all rights under the 'retainers' between those clients and BR, including any accrued rights to NH

b) Transfer by assignment, all 'obligations' hitherto borne by BR and/or all 'burdens' created by the retainers to NH;

c) To do so with effect from the 25th March 2013.

d) To do so regardless of whether express notice is given to the client

6. By a deed of assignment dated 31st March 2013 the claimant affirmed and ratified the assignment between BR and NH in the Master deed and more particularly affirmed the assignment of the benefits and burdens of the original retainer between the claimant and BR. The deed whilst dated 31st March 2013 was agreed not to have been signed by the claimant until the 10th April.

7. NH's first contact with the claimant was by telephone on Sunday, 31st March 2013. The call was by way of an introduction. At that time they had already taken the precaution to include the claimant within a block ATE policy incepted on the 30th March.

8. NH went on record as acting for the claimant on the 1st April although it was not until the 10th April 2013 that the claimant signed letters of instruction and deed of assignment in favour of NH. It is assumed that up until the 10th April the claimant was not committed to be represented by NH.
9. On the 17th May 2013 the claimant signed an alternative CFA with NH. Although the CFA is dated 25th March 2013, it is conceded that it is in the form of a post LASPO agreement and provided for a zero success fee. The alternative CFA was expressed to be, ‘…only effective in the event that the Deed of Assignment sent to you previously does not have the effect of allowing recovery of our costs in connection with the claim detailed below…’

10. Following the instruction of NH liability was conceded prior to proceedings. An offer of £4,150 was subsequently accepted in settlement plus costs to be agreed. 

11. On the 11th December 2013 the claimant issued Part 8 proceedings to obtain an order for costs which was made on the 11th December 2013.

12. On 13th November 2014, during the detailed assessment issues arose as to the retainer. The claimant’s solicitors were put to their election in respect of;

a) the adequacy of the original BTE enquiries: 

b) whether there was compliance with the Cancellation of Contracts made in 
a Consumer's Home or Place of Work etc Regulations 2008; and 

c) 
whether the purported assignment of the original CFA from BR to NH was effective as a matter of law.

13. In accordance with my directions, the parties have filed and exchanged the following:



Statement from the claimant with exhibits – 8th December 2014



Skeleton Argument from Mr K Latham on behalf of the claimant



Skeleton and updated Skeleton Argument from Mr R Mallalieu for the 

defendant 



Supplemental Skeleton Argument from Mr B Williams QC for the 


claimant

14. I have had the opportunity to consider the authorities in the skeleton arguments and listen to the further representations from both advocates.

15. During the hearing the defendant's conceded that there was compliance with the Cancellation of Contracts made in a Consumer's Home or Place of Work Regulations. 

16. Further, I gave an oral judgment in respect of the adequacy of BTE enquiries. This judgment relates solely to the third issue, the validity of the CFA assignment.

Party’s submissions.

17. The defendant has raised a number of issues concerning the assignment. Mr Mallalieu's principal argument is that in law BR cannot assign the burden of the contract to NH.

18. Further, this is a contract that is personal in nature containing an element of personal confidence/skill. The nature of this contract reinforces the prohibition of transfer. 

19. Thirdly, on the facts of this case, the contract between BR and the claimant had ended prior to the transfer. In such factual circumstances there was no contract to assign. 

20. Fourthly, the purported second CFA entered into between the claimant and NH is not enforceable against the claimant, the advice from NH having been wholly unsatisfactory.

21. In reply, the claimant opines that in circumstances such as here, it is permissible to assign both the benefit and burden of a contract. They rely upon Jenkins v Young Bros Transport Ltd [2006] EWHC 151 (QB), a decision of Rafferty J (as she then was) on appeal from a decision of Master Campbell. The claimant submits such decision is binding upon this court. 

22. In the alternative, if the transfer fails, then the original CFA endures, NH having acted as agent for BR. 

23. Finally, the second CFA between the claimant and NH remains valid.
Analysis

The validity in law of the assignment.

24. It is accepted that the benefit of a contract may be assigned, but subject to certain limited exceptions the burden may not. Whilst the benefit/burden can be the subject of an agreement this may in effect be a novation.

'It is, I think, quite clear that neither at law nor in equity could the burden of a contract be shifted off the shoulders of a contractor on to those of another without the consent of the contractee. A debtor cannot relieve himself of liability to its creditor by assigning the burden of the obligation to someone else; this can only be brought about by the consent of all three, and involves the release of the original debtor'  Tolhurst v Associated Portland Cement [1902] 2KB 660 at 668
25. In respect of this contract, the benefit is the right to be paid for work done and to be done in the event of a 'win’; the burden is the obligation to do such work to bring about a 'win'. However, the benefit only accrues after the burden has been undertaken and is conditional on the claimant securing a 'win'. 

26. The exceptions where a burden may be assigned have been narrowly construed.  

27. Halsall v Brizell [1957] 1 All ER 371, concerned enforceability of a deed of covenant entered into by the owners of building plots in a development against the successors of the original covenantors. Some owners of the plots, whilst wishing to use the benefit of the roads and sewers, refused to pay an increased contribution towards its upkeep. Upjohn J concluded

'If the defendants did not desire to take the benefit of this deed, for the reasons that I have given they could not be under any liability to pay the obligations thereunder. But, of course, they do desire, however, to take the benefit of this deed......Therefore, it seems to me that the defendants here cannot, if they desire to use this house, as they do, take advantage of the trusts concerning the user of the roads contained in the deed and the other benefits created by it without undertaking the obligations thereunder. Upon that principle it seems to me that they are bound by this deed, if they desire to take its benefits' 

28. In Rhone v Stephens [1994] 2 AC 310 the 'pure principle’ that any party deriving a benefit from a conveyance/contract must accept any burden as found in Tito v Waddell (No 2) [1997] Ch 106 was rejected.  Lord Templeman commented; 

'I am not prepared to recognise the 'pure principle' that any party deriving any benefit from a conveyance must accept any burden in the same conveyance.....It does not follow that any condition can be rendered enforceable by attaching it to a right nor does it follow that every burden imposed by a conveyance may be enforced by depriving the covenantor's successor in title of every benefit which he enjoyed thereunder.'

29. Further, the condition or burden must be relevant to the right or benefit. Whilst there are exceptions, they are limited.

30. In Davies & Ors v Jones & Anor [2010] 2 All ER 755 the Court of Appeal considered a line of decisions concerning the assignment of the benefit and burden of contracts, including the decision in Jenkins. Sir Andrew Morritt C distilled the exceptions to the general rule and set out a three-stage analysis against which such exceptions may be measured.

'Rhone v Stephens and Thamesmead Town Ltd v Allotey are binding on us. They establish a number of propositions the application of which are exemplified in the other cases to which I have referred, namely Halsall v Brizell, that part of Tito v Waddell (No 2) which was not disapproved in Rhone v Stephens, Jenkins v Young Bros Transport Ltd and Baybut's case. In my view those propositions are: (1) the benefit and burden must be conferred in or by the same transaction. In the case of benefits and burdens in relation to land it is almost inevitable that the transaction in question will be effected by one or more deeds or other documents; (2) the receipt or enjoyment of the benefits must be relevant to the imposition of the burden in the sense that the former must be conditional on or reciprocal to the latter. Whether that requirement is satisfied is a question of construction of the deeds or other documents where the question arises in the case of land or the terms of the transaction, if not reduced to writing, in other cases. In each case it will depend on the express terms of the transaction and any implications to be derived from them; (3) the person on whom the burden is alleged to have been imposed must have or have had the opportunity of rejecting or disclaiming the benefit, not merely the right to receive the benefit.'
31. The issue of the transfer of a CFA, similar to this case was considered in Jenkins. 

32. A client entered into a CFA with a firm. Subsequently the fee earner moved from the original firm to a second and then third firm. On each move the CFA moved with the fee earner, the client also transferring to the new firm. The issue arose, (as in this case) whether the transfer of the CFA through subsequent firms was valid. At first instance Master Campbell found that the transfer was permissible. The benefits to the new firm in receiving payment were directly conditional on its obligations to do the work. Rafferty J upheld that decision.

33. Mr Mallalieu for the defendant argued with some force that the decision of Rafferty J was wrong in law. In analysing the law she had failed to correctly identify the relevant benefit and burden to bring the assignment within the limited exceptions to the general principle that burden's cannot be assigned. The limited exception applies in circumstances where a right has been transferred and a burden in respect of that right arises. The burden flows from the wish to take the benefit. Whilst Mr Mallalieu accepted it was open to BR to transfer the right to receive payment for work (conditional on a 'win'), the exception did not extend to the transfer of a future burden. Bluntly, Mr Mallalieu argued, the learned judge may have got her benefits and burdens back to front. In support of such argument Mr Mallalieu relied upon the comments of Sir Andrew Morritt C in Davies at paragraph 25. 

(Rafferty J concluded)  '...that the benefit and burden of the CFA might be assigned because 'the benefit of being paid was conditional upon and inextricably linked to the meeting by Girlings of its burden of ensuring to the best of its ability that the [claimant] succeeded'. Plainly an inextricable link between benefit and burden would satisfy the tests formulated in all the earlier cases. That is sufficient for present purposes, though I have some doubt whether the relevant benefit and burden were correctly described.' (My emphasis) 
34. Whilst accepting that Jenkins remains binding upon this court, Mr Mallalieu sought to limit its relevance to its specific facts. Jenkins concerned a solicitor/client relationship being retained whilst the solicitor moved from firm to firm. Rafferty J, at paragraph 28 referred to the facts in her case being ‘singular’. Further the trust and confidence which existed between the client and solicitor was a material factor in the decision both at first instance and on appeal. Absent that factor, Rafferty J commented at paragraph 31, whether '...a CFA could validly be assigned is not a matter upon which it has been necessary for us to reach a conclusion.’ Mr Mallalieu concluded that Jenkins can be confidently distinguished.
35. The facts in Jenkins are far removed from the commercial wholesale disposal of clients as in this case. Prior to transfer the claimant was not advised of the proposed transfer and had no input in that decision. In support of distinguishing Jenkins, Mr Mallalieu refers to Rafferty J's reservations and the singular facts of Jenkins. 
36. If, as Mr Mallalieu seeks to argue Jenkins can be distinguished, then I am invited to do so and find that an assignment of a CFA does not fall within the limited range of exceptions. Such exceptions do not extend to the assignment of a burden going forward, with a conditional right that may or may not arise. 

37. Mr Williams, (having before Master Campbell argued from the position of Mr Mallalieu), did not seek to pursue with any force the correctness of the decision in Jenkins. However he argued forcefully that whilst the facts in Jenkins can be distinguished, the ratio cannot. It is not possible to ignore the decision irrespective of Mr Mallalieu's arguments.

38. Whilst I can see much force in Mr Mallalieu's arguments as to the correctness of the Jenkins decision, I accept Mr William's submission that I am bound to follow the ratio in Jenkins. At paragraph 30, Rafferty J finds;

'It follows that the benefit of being paid was conditional upon and inextricably linked to the meeting by Girlings of its burden of ensuring to the best of its ability that Mr Jenkins succeeded.....In our judgment, upon the facts in this case the benefit and burden of the CFA could be assigned as within an exception to the general rule.'
39. The ratio as set out above is in my judgment unambiguous. Whilst Rafferty J refers to the facts of her case, the ratio clearly permits the transfer of a CFA between firms. 

40. On this first issue I accept, as I must that the transfer of the CFA from BR to NH was valid in law.

Was there a CFA to assign?
41. A solicitor's retainer, as evidenced by the original CFA is an entire contract. Whilst it was open to BR to walk away from its obligations, this would be only in limited circumstances. It is conceded such circumstances did not apply in this case. If BR terminates the retainer then they are not entitled to payment for services rendered to date and there is no obligation to undertake future services. The party’s relationship has ended. 

42. Mr Mallalieu argued that BR's letter of the 22nd March 2013 terminated the CFA. From the 22nd March 2013 the claimant was free to instruct whomsoever she wished. 

43. Mr Williams did not agree that the wording of BR’s letter was sufficient to terminate the retainer. At its highest it was an invitation to transfer to NH or an invitation to seek alternative representation. 

44. The witness statement from the claimant exhibits the letter dated 22nd March 2013 from BR. The 22nd was a Friday. The letter advised the claimant that they were transferring her case to NH. The relevant paragraphs state:

'In light of the impending reforms, we have decided to stop handling personal injury litigation. When making this decision we were concerned to make sure that our existing clients were properly protected. To this end, we have put in place a process to transfer your case to a firm of solicitors (Neil Hudgell) who are specialists in personal injury litigation and who intend to continue this type of work.

Neil Hudgell will continue to act for you on the same no win, no fee agreement that you had with us.

Please note that to avoid any unnecessary delay and to protect your case, we will automatically transfer your file to Neil Hudgell Ltd on 25th March unless you instruct us otherwise.'  (My emphasis)
45. On the Monday, 25th March BR assigned a number of cases, including this one to NH. The timing of the transfer is crucial as the regulations concerning CFA's were due to change on the 1st April 2013.

46. In my judgment the letter is unambiguous. BR had ceased to handle personal injury litigation. There was no offer or suggestion that they would continue to act pending her instructions or even that they would give a reasonable amount of time for the claimant to consider the position before ceasing to act. In my judgment BR had taken a decision to cease to handle personal injury litigation, probably prior to the letter being sent out. The retainer had been terminated by BR. I entirely accept the submissions of Mr Mallalieu that there was no CFA to transfer as of the 25th March 2013.

Can the CFA, being a contract for personal skills be assigned in law, and if the claimant agrees, is it novation?

47. For the reasons set out above I am satisfied that there was no existing retainer or CFA to assign. However, if the retainer and CFA had not been terminated, was BR able to assign a contract for personal skills? 

48. The contract between a solicitor and client is a contract containing a significant element of personal confidence and/or personal skill. Mr Mallalieu refers in his skeleton argument to Snell's Equity, 33rd Edition, 3-049; O'Brien v Benson's Hosiery [1980] AC 562; and Griffith v Tower Publishing Co Ltd [1897] 1 CH 21. 

49. Mr Mallalieu maintains that it is not open to BR to assign the contract to a third party without the consent of the claimant. Where consent is obtained, such consent is a new contract, not assignment.

50. Mr Williams referred to MacGillivray on Insurance Law (12th edition) paragraphs 12-005 to 12-007 and the editor's comments at 21-010. Further, the ratio in Jenkins was predicated by the finding of an enduring element of personal confidence and/or personal skill. Rafferty J was clear to stress the particular importance of the relationship. 

‘We are confident that the directing motive for Mr Jenkins was his confidence in FP’s skill, expertise and professional judgment and that what was put in place was intended to give effect to it. …in our judgment it would be a novel approach to the administration of justice were this court to seek on its merits to interfere with a professional relationship whose propriety and worth has never been challenged.’ (paragraph 28)
51. It follows that the ratio of Jenkins is that contracts involving personal skills are capable of being transferred. 

52. With regard to the consent of the claimant, it is conceded that she signed a 'Deed of Assignment', the import of which was to ratify the transfer of the CFA between BR and NM. However, at the date of signing, 10th April 2013, the CFA had come to an end. Mr Mallalieu argues that in reality there was nothing to assign. Alternatively, if the CFA had been assigned on the 25th March, what was the purpose of the subsequent 'Deed of Assignment'? 

53. For the claimant, Mr Williams argues that the deed assigning the CFA is not one of novation. It is what it purports to be, namely an assignment of an existing CFA. All parties were clear in this regard. To continue the original CFA had beneficial consequences to the claimant. To find that the claimant’s differing costs regimes to her detriment.

54. In my judgment whilst the ratio of Jenkins is clear, paragraph 31 raises an unnecessary doubt. The uncertainty is whether the transfer of a CFA as permitted under Jenkins can only be valid if the parties are in a position of 'trust and confidence…based on her uninterrupted conduct of his case' . If this is the ratio of Jenkins then this would to my mind give rise to a sub-category of exception. 

55. On the facts of this particular case the transfer was commercially driven. There is no suggestion that the claimant played any part in the choosing of NH, and on the facts, nor could she. The tenor of the Master Deed was that the transfer took effect regardless of whether the claimant received notice. 

56. If, as I have found, I am bound by the ratio of Jenkins that a CFA can be assigned, does the absence of personal connection invalidate the transfer?  In my judgement whilst the personal connection in Jenkins was an important factor it was not a necessary condition of the transfer being valid. To make such a finding would introduce an element of subjectivity as to the degree of trust and confidence required to validate the assignment.  In my judgment, following the ratio in Jenkins I am bound to find that it is now possible to assign contracts involving personal skill, even where there was previously no personal relationship between the claimant and the new firm.
57. Whilst finding myself bound by the decision in Jenkins, what is the consequence of the claimant's ratification?

58. In my judgment I can once again see much force in the arguments of Mr Mallalieu. 

59. Where a contract is entered into, providing for one party to be released from obligations and another party to take such obligations then the contract is one of novation. The practical substitution of the original party for a new party in my judgment severs the existing contract. 
60. In this case NH took over the burden of continuing the action, and also the entire benefit, including any benefit due to BR. There was no need for BR to be involved further. Whilst Mr Williams’s refers to the position in transferring a policy of insurance, I do not accept that policies of insurance are analogous to contracts such as this. Solicitor/client contracts involve day to day contact, personal skill and decisions which will affect future outcomes. They are in my view contracts of future actions and relationships. Whilst insurance contracts are also 'future looking’ as to whether a risk arises, they are governed by historical disclosure. They are not dependant on, or influenced by the future decisions of each party. They are in short differing types of contracts to which in my judgment differing considerations apply.

61. With regard to the description of the transfer, I do not accept that it is an assignment purely because it is labelled as an assignment. In reality the claimant was represented by one firm; she is going forward to be represented by another different and unconnected firm. 

62. Mr Williams points out the injustice to the claimant in reaching such a position. The benefits under the old CFA would be lost, yet she would not take the benefits of the new regime. Mr Williams invites the court to have regard to the purpose of the changes which envisaged that claimant's with 'old' CFA agreements would retain the benefits, but get none of the benefits of the new regime. It cannot have been the intention that Parliament intended to create a class of litigants who obtained none of the benefits of either scheme.

63. I sympathise with such claimants, but in any change of regime a certain percentage of claimants are likely to fall between the cracks. I do not see that as 'injustice'.  Further, on the facts of this case, properly advised, the claimant would have had sufficient time to enter into an 'old' CFA prior to the 1st April. Her 'difficulties', arise from delays, not the change of rules.
What are the consequences to either the first or second CFA?
64. Whilst Mr Williams argued that if the transfer was ineffective the original CFA remains valid, I have found that the original CFA was terminated without good reason. There was no existing CFA to transfer. It follows that neither BR nor NH are entitled to be paid for the work that they undertook in respect of the 'old' CFA.

65. With regard to the second CFA, to take effect from the 25th March 2013, NH did not discuss the prospect of a second CFA until mid May 2013. The CFA was sent to the claimant on the 15th May, and it was not signed until the 17th. The second CFA was entered into post April 2013 and has been drafted as LASPO compliant. 

66. The Defendant did not contend at this hearing that the second CFA was un-enforceable. Accordingly, the Claimant is entitled to recover NH’s base fees, disbursements and VAT against the Defendant. For the reasons already set out, I do not accept that the costs of BR are recoverable.

Summary

a) I am not satisfied that the assignment of the CFA is invalid. I consider I am bound by the decision in Jenkins.
b) On the facts of this case, I am satisfied that the retainer with BR was terminated prior to the assignment. There was no existing retainer or CFA for BR to transfer to NH.

c) I am satisfied that the claimant entered into a valid ‘second’ CFA with NH.

District Judge I Besford
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